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4. — The Constitutional History of England, in its Origin and Develop- 
ment. By William Stubbs, M. A., Regius Professor of Modern His- 
tory. Oxford : At the Clarendon Press. 1875. 8vo. pp. 624. 

In his second volume Professor Stubbs completes that portion of 
the constitutional history of England which is peculiarly his own. 
Others may be as well fitted to trace the later history of the constitu- 
tion ; perhaps it may be said that Mr. Hallem's masterpiece hardly 
requires even now to be supplemented ; but it would have been a real 
calamity had Mr. Stubbs failed to put on record, in a systematic 
shape, the results of his studies upon the origin and early growth of 
the constitution. This book is henceforth a sure and indispensable 
starting-point for all studies and investigations. 

The present volume, it must be confessed, is not so completely a 
work of love as the first. The author does not conceal his low esti- 
mate of the fourteenth century as compared with either the earlier 
or the later period ; and, indeed, he does not find it hard to make 
good his indictment against it. It was, as he depicts it, a century of 
sham and self-seeking. Its interest to the student — in English his- 
tory at least — is not so much in what it was, as in the seeds it con- 
tained of future development. The fermentation of the fourteenth 
century prepared the way for the religious revolution of the sixteenth, 
the constitutional revolution of the seventeenth, and the social revo- 
lution of the nineteenth century. 

This lack of sympathy with what is most characteristic in the 
period explains whatever there is defective in the volume. We think 
it would be generally felt that justice is hardly done to what may be 
called the democratic elements of society, — not, we mean, in the 
judgments expressed, but in the fulness of the analysis. What is said 
of the municipal governments and the legal condition of the villain ; 
of industry and jurisprudence, in their relation to government, is in 
every way good so far as it goes ; but one feels that the view is not 
complete, and that even constitutional relations would be made more 
intelligible by a fuller treatment of social institutions. 

After all, our objections lie against the limitations which Professor 
Stubbs proposed to himself, rather than to his treatment of his sub- 
ject within these limitations. Turning to more purely constitutional 
questions, we find the same wealth of materials, clearness of view 
and thoroughness of treatment as in the first volume. We find here 
the full development of a principle laid down in the first volume 
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(p. 209), which may be said to form the corner-stone of the structure 
of constitutional history here erected, — that national unity in Eng- 
land was " not the centralization of powers, but the concentration of all 
organization." The fifteenth chapter, which describes the constitu- 
tion under Edward I., may be called an expression and exemplification 
of this principle. 

It is this principle that gives to the English constitution its peculiar- 
ly illogical character, joined with the highest efficiency in practice ; 
it is made up of independent and disjointed elements, brought together 
■without system, but always with a purpose. NothiDg is more striking 
in this formative period of the constitution, than the impossibility, in 
so many cases, of determining theoretically where such and such an 
institution belongs. Did the bishops sit as barons or as sapientes 1 
■what line divides peerage by tenure from peerage by writ 1 by whom 
were the knights of the shire elected 1 — questions to which no positive 
answer can be found, and which are all summed up in the more general 
one, how and when the feudal court was transformed into an assem- 
bly of estates, and the assembly of estates again into a legislature of 
two chambers. 

The history of the king's prerogative affords a most interesting ex- 
ample of this confusion of terms and ideas. " I know how to add 
' sovereign ' to the king's person," said Pym, but not to his power ; 
and here no doubt he expressed a vital principle of the English 
constitution. The king of England was never sovereign ; his prerog- 
ative was either derived from his feudal suzerainty, or was voluntar- 
ily conferred upon him by his subjects, as a wholesome element of 
government. Hence, in great part, the difference in the fate of roy- 
alty in England and France. When Philip Augustus and Philip the 
Fair entered upon their great struggle against feudalism, they found 
their best weapon in the doctrine of royal sovereignty, partly inherited 
from traditions of the early French empire, partly derived from the 
Roman law. The English kings had no such traditions ; for even 
William the Conqueror chose to reign as a constitutional king. 
Neither could they stand upon the maxims of Roman law ; for the 
English lawyers were imbued with the doctrines of English liberty, 
while those of France at this period were servile tools of royalty. 

But if not sovereign, the king of the English was head of the feudal 
system in his kingdom ; and this headship never became a dead let- 
ter, as was the case in France. The rivalry, which Mr. Stubbs so well 
describes, between the feudal and the national institutions, resulted, 
therefore, in the main, in a struggle between prerogative and parlia- 
ment. It is a familiar fact that the exceptional degree of power en- 
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joyed by the king of England materially aided the growth of English 
liberty, by driving the nobles to ally themselves with the people ; 
that is, feudalism in England was so organized that the king reaped 
the sole profit from it, and when the nobles would resist his aggres- 
sion, they found ready to their hand a complete system of national 
local organization, — subsisting by the side of feudalism, partially 
feudalized, it is true, but in its entire spirit hostile to feudalism. 
There naturally ensued then that partnership of nobility and com- 
mon'alty which is the peculiar glory of the English constitution. 

The most interesting aspect assumed by this contest of preroga- 
tive — that which displays most completely its real character - — is 
in relation to the revenue, and especially the collecting of customs 
duties. The confusion between national and feudal sources of reve- 
nue — carucagc and taxes upon movables on the one hand, scutage, 
tallage, and aids on the other — might have strengthened the hands 
of an able and unscrupulous king, but in point of fact proved to be 
of real assistance to the cause of liberty. The supersedure of the 
multifarious exactions of the thirteenth century by the simpler meth- 
ods of taxation of the fourteenth, was a decisive step away from feu- 
dalism. 

It is difficult for us, in the light of modern theories of taxation, to 
realize the totally different footing upon which customs duties stood 
at the period under consideration. Indeed, ideas inherited from this 
early period unquestionably had a share in complicating the great 
issues of the seventeenth century. When King Charles demanded 
tonnage and poundage for life, he was but demanding what his prede- 
cessors had enjoyed without any question, - — just as Queen Victoria, 
if she should undertake to interpose her veto to the passage of a bill, 
would be exercising an old and recognized prerogative. Customs 
duties, indeed, are, in their most obvious aspect, but an incident of 
foreign relations ; and foreign relations are even now under the ex- 
clusive direction of the king. Foreign negotiations are wholly in his 
hands ; he makes peace and war, and enters into treaty relations, 
without consulting his people ; from all these powers it is but one 
step to the levying of import duties. 

An ambiguity in the use of the term "knight" — a "knight of 
the shire," may not be a belted knight, just as a "lord of the admi- 
ralty" may not be a lord — is cleared up, in the first volume, by 
pointing out that the term was extended to all whose estate would en- 
title them to knighthood ; as is well known, the " distraint of knight- 
hood " has been a frequent source of revenue from this class. On the 
other hand, it is shown how the term baron was narrowed, so as at 
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last to exclude the knights, who must originally have belonged, in 
large numbers, to the baronial body. It is not noted that a similar 
ambiguity lurks in the word " esquire " (scutifer), which means, not 
merely shield-bearer, — attendant of a knight, — but also escutcheon- 
bearer, in which sense it was used to describe members of the knightly 
class who had not yet received the accolade. It is in this sense that 
the word has passed into the language of modern times, to designate 
the landed gentry, — the knightly class, but as yet unknighted. 

The most characteristic and peculiar feature of the English consti- 
tution was the institution of knights of the shire, representing not an 
estate, but an interest, — the landowners, both noble and plebeian, and 
therefore forming a connecting link between the nobility and the 
commonalty. The composition and value of this body has never 
before been made so clear. They " formed a compact body which 
neither the crown nor the sheriff could diminish, as they could dimin- 
ish the number of barons summoned, or of the representatives of the 

towns Their rights were rooted not in royal privilege, which 

he who gave could take away, but in the most primitive institutions, 
and in those local associations which are to all intents and purposes 
indelible." (p. 189.) To this class, too, belongs, on the whole, the 
credit for the growth of the constitution during this period. " It 
was not men like Thomas of Lancaster : he used it because it had 
already become an influence which he could employ for his own pur- 
poses. It was not the clerical body generally, for they, although 
they supplied many supporters and workers, were hampered by their 
relations to the papacy, and were now losing that intimate sympathy 
with the nation which had given them their great position in the 
days of Langton. It was not the town communities, in which, be- 
yond an occasional local tumult, the history of the age finds little to 
record ; nor the great merchants, who, for good or for evil, are found 
chiefly on the side of that royal authority which seemed to furnish 
the most certain guaranties of mercantile security and privilege. 
Both historical evidence and the nature of the case lead to the con- 
viction that the victory of the constitution was won by the knights 
of the shires : they were the leaders of parliamentary debate ; they 
were the link between the good peers and the good towns ; they were 
the indestructible element of the House of Commons ; they were the 
representatives of those local divisions of the realm which were coeval 
with the historical existence of the people of England, and the inter- 
ests of which were most directly attacked by the abuses of royal pre- 
rogative." (p. 512.) He might have added that they were the 
democratic element in the government, for, though themselves be- 
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longing to the noble class, they represented the yeomanry and even 
the villeins : it was the reactionary legislation of the reign of Henry 
VI. that turned the knights of the shire into an aristocratic class. 

If there is any portion of the work in which Professor Stubbs has 
departed from his usual cautious and conservative method, it is where 
(p. 189) he hints that besides the three great estates, — clergy, no- 
bles, and commons, — the lawyers and the merchants seemed likely 
at one time to form an estate of the realm. The facts brought up to 
sustain this point are interesting, but hardly warrant so strong a 
word as "likely," especially in view of the fact that the same three 
estates are found in nearly every constitution of Western Europe. 
" A negotiation with the merchants enabled the king to increase at 
will the custom on wool ; the merchants agreed to pay the maletote, 
but they secured the monopoly, and the difference in price came out 
of the pockets of the commons." (p. 401.) But the merchants in 
such cases were in no sense acting in a public capacity ; besides, they 
formed the most substantial part of the burgesses, and the boroughs 
would have made but a meagre show, if the merchants had gone by 
themselves. The case of the lawyers has more plausibility ; still, 
even here, we must remember that the estates met at first mainly to 
grant supplies, and that the nobles, the clergy, the landed interest, 
and the towns made a pretty nearly exhaustive classification for this 
purpose. As a counselling body the lawyers might very well have 
stood by themselves ; not, however, in the granting of supplies. 

The period of the next volume is sketched in no flattering terms : 
" Weak as is the fourteenth century, the fifteenth is weaker still ; 
more futile, more bloody, more immoral ; yet out of it emerges, in 
spite of all, the truer and brighter day, the season of more general 
conscious life, higher longings, more forbearing, more sympathetic, 
purer, riper liberty." Nevertheless, Mr. Stubbs's labors will be wel- 
come in this period, for it is even more obscure than the centuries 
which precede. 



5. — Geschichte des deutschen Retches vom Ende des vierzehnten Jahrhun- 
derts bis zur Reformation. Von Dr. Theodor Lindner, ausseror- 
dentl. Professor an der kbniglichen Universitat zu Breslau. Erste 
Abtheilung : Geschichte des deutschen Reiches unter Konig Wen- 
zel. Erster Band. Braunschweig : C. A. Schwetschke und Sohn. 
1875. 8vo. pp. 436. 

It is hard to see how any sane man should undertake a history of 
the compass and on the scale of this. The period embraced by it 



